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Ever Increasing . . .
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California Proposition 65 
“No person in the course of doing business shall 
knowingly and intentionally expose any individual to 
a chemical known to the state to cause cancer or 
reproductive toxicity without first giving clear and 
reasonable warning . . .”
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Prop 65 What You Need to Know

> The List
> The Warning Requirement
> Regulation by Litigation
> Defenses—Safe Harbor Levels
> Strategies—Make your company a 

hard target
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Regulation by Litigation
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The Warning Requirement
WARNING:

This product contains a chemical known to 
the State of California to cause cancer, or 

birth defects or other reproductive 
harm.

Safe-Harbor Product Warning
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Prop 65’s Warning is Likely to Change
> The new warning will be more onerous!

– Use of an exclamation-point symbol.

– A statement that the product can expose a 
person to a Prop 65 chemical

– Identification of at least one Prop 65 chemical to 
which the consumer would be exposed. 

– Listing on the product the URL for OEHHA’s 
website that will provide information about Prop 
65 chemicals.
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The Safe Harbor Defense 

No Warning Needed if Company can 
Show the Exposure from Use of the Product 

is Below the Safe Harbor Intake Level
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Safe Harbor Intake Level for Some but 
not all Prop 65 Chemicals

> For carcinogens-the No Significant Risk 
Level (NSRL).

> For reproductive toxicant-the Maximum 
Acceptable Dose Level (MADL).
– Exposure levels (micrograms per day) for 

consumer. 

– Based on “average user” of the product.
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California OEHHA’s New Website
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Bisphenol A - BPA
> Used to make polycarbonate plastics and epoxy resins.

> Effective May 11, 2016 Prop 65 60-Day Notices may be 
sent for failure to place a warning on a product that 
contains BPA.

> In March OEHHA issued “emergency regulations” that 
a Point-of-Sale warning sign would temporarily be a 
sufficient warning.

> MADL for BPA of 3 micrograms per day for dermal 
exposure from “solid materials.”
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BPA Warning Rules Delayed 
Warning Rules
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OEHHA is Always Considering 
Adding Chemicals to Prop 65 List

> Perflourochemicals 
– PFOA
– PFOS and its salts

> Nickel and nickel compounds
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http://www.dtsc.ca.gov/index.cfm
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DTSC Three Year Priority Work Plan
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DTSC Three Year Plan Products
Products Categories

1.  Beauty, Personal Care and Hygiene Products

2.  Building Products and Household, Office Furniture and Furnishings

3.  Building Products:  Painting Products, Adhesives, Sealants and Flooring

4.  Household: Office Furniture and Furnishings

5.  Cleaning Product

6.Clothing
7.  Fishing and Angling Equipment
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Potential Candidate Chemicals in 
Clothing Products
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U.S. TSCA Reauthorization – Relief From 
State Chemical Content Laws?
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TSCA Reauthorization
What Does it Mean for Your Company?

> Thoughts from Jean Warshaw, Esq.

– New York City Attorney, Environmental Law Expert
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States’ Chemical Content Laws-
Federal Preemption?

Federal 
Children’s 
Product’s  
Chemical 

Limits; What 
Products Children’s 

Products 
Covered by 

State 
Chemical 

Limits 

State 
Children’s 
Product’s  
Chemical 

Limits
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Washington State’s 
Children’s Safe Products Act
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Washington Children’s Safe Products 
Act

> Children’s Product Manufacturers Have an 
Obligation:
– to Report to the State of Washington

– about the presence of any of the 66 
Chemicals of High Concern to Children 
(“CHCCs”).
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WHEN?  What Products?
Manufacturer 
category

Tier #1-
Children’s 
Products 
intended to be 
in the mouth

Tier #2-
Children’s 
Products 
greater than 1 
hour exposure

Tier #3-
Children’s 
Products less 
than 1 hour 
exposure

Largest—sales of 
more than $1 billion

August 2012 August 2013 August 2013

Larger—$250
million-$1 billion

February 2013 August 2013 August 2014

Medium—$100-$250 
million

August 2013 August 2014 August 2015

Small—$5-$100 
million

August 2014 August 2015 August 2016

Smaller—100,000 -
$5 million

August 2015 August 2016 August 2017
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WHAT?
> Chemicals of High Concern to Children

– Intentionally added, above the Practical 
Quantification Limit.

– Contaminants when greater than 100 PPM

– But not if manufacturer has:
 A manufacturing control program and

Has exercised due diligence.
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Washington State Changes 
its Position
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Washington State Says It will Now Enforce the 
CPSA’s Chemical Limitations not Preempted by 

the CPSIA

> The Washington State CSPA prohibits sale of any 
children’s product with a component that has more 
than:

– 90 PPM lead

– 40 PPM cadmium

– Individually or in combination more than 1000 PPM of 
the phthalates (DEHP, DBP, BBP, DINP or DNoP).
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Washington Says It will Now Enforce the 
CSPA’s Chemical Limitations

> In a change of position, most likely prompted by NGOs, 
Washington’s Department of Ecology has announced a 
major change:

> Where a product is covered by the state limits but not 
by a limit under the CPSIA, the Department of Ecology 
“will enforce the state limits.”
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Other U.S. States’ Have Reporting 
Requirements for Chemicals of High 

Concern in Children’s Products

Chemical
Reporting Rule

Vermont Oregon Maine

List of Chemicals Washington 
State’s 66 

Chemicals of 
High Concern

Washington 
State’s 66 

Chemicals of 
High Concern

11 Priority 
Chemicals 

Reporting Level PQL Based on 
Chemical

PQL Based on 
Chemical

PQL Based on 
Chemical

Contaminant 
Reporting Level

100 PPM 100 PPM 100 PPM

Reporting by 
Component

Yes Yes Yes
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What All 4 States’ Laws 
Have in Common

66 Chemicals; 
but Maine Only 

Enforces 11

Chemical 
Reporting to be 
Done in Ranges

100 PPM 
Exception for 
Contaminants

States Are 
Working 
Together
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Maine’s Priority Chemicals

Arsenic Cadmium Mercury

Nonylphenols (NP) 
& Nonylphenol 

Ethoxylate (NPEO)

Bisphenol A 
(BPA)

Phthalates
•BBP
•DBP
•DEHP
•DEP

Formaldehyde
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Differences Comparison Chart
Reporting Rule Vermont Oregon Maine

Scope 66 Chemicals of 
High Concern

66 Chemicals of 
High Concern

11 Priority 
Chemicals 

Reporting 
Required By

Brand and 
Model Name

Not Yet Defined Brand and Model
Name and Number 

of Units Sold

Due Date for 
First Report

July 1, 2016 ?? July 1, 2018 180 Days After Rule 
for Each Chemical 

Issued

Reporting 
Frequency

Every 2 Year Every 2 Years Report Once

Substitute Safer
Alternative

No Yes, After 2 
Reports

Not At This Time

Enforcement 
Mechanism

Yes No, But Could 
be Added

Yes
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New York State Counties That Have Children’s 
Products Chemical Content  Limit Laws

> Albany County
> Westchester County
> Suffolk County
> Rockland County
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Comparison Between Federal and 
New York Counties Limits

SUBSTANCE FEDERAL Limits NEW YORK COUNTIES’ LIMITS

CPSIA—
Applicable to 
Children’s 
Products

ASTM F963-11—
Applicable to Toys 

soluble

Albany 
County

Westchester 
County

Suffolk 
County

Rockland 
County

lead 90 surface 
coatings; 
100 in 
substrate

90 Same as 
federal

prohibited Same as 
federal

prohibited

mercury 60 60 prohibited 40 prohibited

arsenic 25 25 prohibited 40 prohibited

cadmium 75 75 prohibited 75 prohibited

antimony 60 60 prohibited 40 prohibited

cobalt 40 prohibited 40 prohibited

benzene 100 prohibited prohibited

formaldehyde prohibited
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http://app.albanycounty.com/legislature/resolutions/2014/20141208/2014-LL_J.pdf
http://westchestercountyny.iqm2.com/Citizens/Detail_LegiFile.aspx?ID=7750&highlightTerms=local%20law
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THANK YOU!
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